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L. | Introduction

ACA submits these reply eomrnents in support of the National Cable &
Telecomrnu_nications Association’s (*“NCTA”") Cornmente in this proceeding. As
explained in NCTA's Comments:’ .

. No basrs exists to require cable operators to report each multicast stream
separately on each Statement of Account

e No basis exists to accord a different status to multicast streams where the
analog signal is permitted, significantly viewed or grandfathered.

. No basis exists for the Copyright Office to eliminate a station’s signal
strength as a method for determining whether a station is local.

Moreover, the Copyright Qfﬁce’s proposals would require additional payment for
the same stations cable operators already carry, add rnultiple layers of complexity, and
impose new and expansive reporting burdens.? As explained in NCTA's Comments, the
overriding goal of the Copyright Office should instead be to adopt rules and policies_that
facilitate a smooth transition to digi’ral by preserving the status QUo to the greatest extent
_ 'possible._ Accord ingly, the Copyright Office must discard these proposals.

American Cable Association. ACA represents nearly 1,100 small and medium-
eized cable cor_npanies that serve about 7 mil[ibn cable subscribers, primarily in sma"e’r
markets and rural areas. ACA member systems are .iocated in all 50 states and in

| virtually every congre_ssional district. The companies range from family-run cable

' Digital Signals NPRM, Comments of NCTA at 6 (filed July 31, 2008).(“NCTA Comments").

2 The Copyright Office has continually recommended that Congress should simplify the cable compulsory
license and reduce administrative burdens. See Review of the Copyright Licensing Regimes Covering
Retransmission of Broadcast Signals, A Report of the Register of Copyrights, August 1, 1997, at 41; .
Satellite Home Viewer Extension and Reauthorization Act, Sect:on 109 Report, A Report of the Reglster
of Copyrlghts June 30, 2008 at 106. . '



_businesses serving a single town to multiple _systém operators with 'srr-l'all syétems in
small markets. All ACA members retransmit broadcast signais under the cabie
copyright compulsory license and file Statements of Account. A growing number
retransmit digital broadcast signals as well.

. No basis exists to require cable operators to report each multicast stream
separately on each Statement of Account. -

In its Digital Signals NPRM, the_Copyright Office proposes that cable operators
pay royalties cn eac-h digital multicast stream carrying different programming frcm tHe |
channel lineup or other streams.® Principles of statutory construction compel a different
result. |

As explained by NCTA, the Copyright Act does not ifnpose aone _signal “Iimitﬁon'
each station.* Under the Copyright Acf, a “‘crimary transmission’ is a transhission

‘made to the public by the transmitting facility whose signals are being received and
.further transmitted by the seccndary transmission service... .;’5 Thereforé, one primary
transmitter may fransmit more than one signal.® Mofeover, Section 111 bases the

amount that a cable operator pays for distant éigna’i carriage cn the number and type of

Retransmrséron of Digital Broadcast Signals Pursuant to the Cable Statutory License, Notice of
Proposed Rulemaking, Docket No. RM-2005 5 73 Fed. Reg. 31399, 31405 (June 2, 2008) (“Digital
Signals NPRM").

* NCTA Comments at 3-5.

 ® See Retransmission of Digital Broadcast Signals Pursuant to the Cable Statutory License, Notice of
Inquiry, Docket No. RM~2005—5 Comments of NCTA at 5 (filed Nov 6, 20086).

8 Id citing Hubbard Broadcastfng, inc. v. Southern Satemte Systems, Inc., 777 F.2d 393, 400 (8th Crr..
1985} (a “primary transmitter” UHF station can smultaneously transmit a microwave feed along with an
“analog transmlssmn) . .




“stations” carried.’ Consequently, ACA supports NCTA’s well-reasoned analysis. The
Copyright Office should not adopt a rule that imposes additional royalty payments for
digital multicast streams. | “

: 'lll. ‘No basis exists to accord a different status to multicast streams of
permitted, significantly viewed or grandfathered stations.

The CopyrightVOfﬁce fails to provide any supportable basis for its proposals to
‘evaluate éach multicast stream separately from the broadcaster’s primary signal:l We
furn to each proposal below. E

A. Permitted Status 7

As stated succinctly by NCTA, with respect to the permitted/non-permitted
designation, the notice “fails to justify why an operator should be required to pay the
' penalty rafe for retransmitting the multicast stream(s) of a broadcast station whose
primary stream qualifies aé a permitted signal.”® NCTA raises this point for good reason
-f fhe digital Atransi_tion is only a change in transmission technology.? Nothing suggests
that this change in transn{issipn technology should result in changes to the cofn_pu!sor'y
license scheme. The Copyright Office must discard this proposal.

B. - Significantly Viewed Status

As the Copyright Office notes, the FCC accords the digital signal of a television

717 U.S.C. 111(f).
- ® NCTA Comments at 6.

° Digital Signals NPRM at 31405 ("We are confronted with an archaic and arcane statute and a
burgeoning new technology that was never contemplated by Congress in 1976.7).

3




broadcast station the same significantly viewed status accorded the analog signal.™

While the Copyright Office proposes to _assign the same significantly viewed status to a
digifal s-imulca.st stream, the Copyright Officé declines to accord new multicast streams
the same status.’ This i.nterpretation conf!'icts with the FCC’S reasoned interpretafion.
As NCTA states, under Section 111 a station that the FCC deems to be
“significantly viewed” is considered local. 12 NCTA also correctly points out that a
station’s multicast streams have the same coverage as its_ primary signal,'compelling
. evidence that a station's significarﬁly viewed status adheres to all of its digital streams.
Therefore, ACA agrees with NCTA that the Copynght Office should follow the FCC’
| reasoned interpretation and designate as sugmf[cantly viewed the digital streams of a
significantiy viewed analog station.
C. Grandfathered Stations‘
The Copyright Office proposes to distinguish an analog signal’s gfandfathered

copyright status from its digital equivalent. No supportable basis exists fof this theory.

'® In the Matter of: Carriage of Digital Television Broadcast Signals, Application of Network Non- .
Duplication, Syndicated Exclusivity and Sports Blackout Rules to Satellite Retransmission of Broadcast
- Signals, First Report and Order and Further Notice of Proposed Rule Rulemaking, 16 FCC Red. 2598,
11100 ("[W]e believe that the public interest is best served by according the digital signal of a television
broadcast station the same 3|gmf|cantty wewed status accorded the analog signal.”).

" Digital Signals NPRM at 31408.

12 NCTA Commients at 7. (“The significantly viewed standard uses over-the-air viewership as a surrogate
of a station’s coverage, establishing a presumption that if a station is able to achleve a certain rating level
in a community, it is ‘Iocal to that communlty ™). :

'® NCTA Comments at 8 (“As the primary signal goes, so goes the multicast signals.”); see also Digital
Signals NPRM at 31408 (“[Tlhe determlnatlon of a station’s S|gn|f|cant!y viewed status is ‘unaffected by
the switch to digital television.™). .



- While the FCC has not addressed this issﬁe directly,'its reasoned interpretation
o régarding significantly viewed éignalsoffers guidance to the Copyright Office. To that
end, as stated by NCTA, “[wlhere the FCC has not addressed an issue at al[, the Office
should refrain from creating out of whole cloth‘supposifions about how the FCC, as a
matter of communications policy, would have acted.”™* ACA agrees. The Copyright
’Ofﬁce éhduld not take this step. 'Inst_ead, it should designéte as grandfathered the
digital streams of a grandfatﬁered analog station.

v. No hasis exists to eliminate a station’s Grade B contour as a method for
determmlng whether a signal is local. :

The Copyright Office proposes to eliminate a digital station’s signal strength as a
method for determining whether a signal is local for purposes of the compulsory license.
- ACA stfongly agrees with NCTA — implementing this change wou_ld sighificahtly |
' increése royaity payments, and ultimately disrupt channel line-ups and consumef
expectations.° | |

Because the Qopyright Office continues té base diétant signél calculations on
| FCC rules that Qoverned and restricted cable carriage of broadcast sighals in the
19‘70ls,'|6 cable operatofs have feliéd on the Grade B contour measurement for decades,
" Now, as NCTA shows, the Copyright Office’s propo_sal risks turning many local non-

commercial stations into distant signals."” This would lead to increased royalty

M NCTA Comments at8.
 1d. at 10-11.

8 Section 109 Report to Congress, Notice of Inquiry, 72 Fed. Reg. 19039, 19052 (Apr. 16, 2007).

o _ '? NCTA Comments at 10.




| payments for the same si.gnals previously considered Ioc_:al, disrupting years of séttled
exbectations. The Copyright- Office should not implement this proposal.
V. Conclusion |

ACA supports NCTA--"s wel!-reésoned cbmments. The Copyright Office should -
not adopt a rule that imposes additional royalty |.:)ay_rhe'ntsf_or digital multicast étreams.
Mdreover, the Copyright Office fails to"provide any suppoﬁable basis fo'r its proposals to
évaluate each multicast stream separately from the broadcaster’s primary sfgnal. |

Finally, the Copyright Office should not el_iminate the Grade B contour for copyright '

purposes.
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